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EVIDENCE—HEARSAY 


$ 803.16 


$ 803.6m Health care provider records 


Add new footnote 1.50 at the end of the paragraph containing 


footnote di 


Thus, a proponent may offer health care records throug! 
! t í rds ugh 
§ 909.02(12), or a stipulation for that matter, and still nm the 


presumption found in $ 908.03(6m).'^? 


1^ Gaethke v. Pozder, 2017 WI App 
38, $4 31-32, 376 Wis. 2d 448, 899 
N.W.2d 381 (Ct. App. 2017) (health 
care provider records were properly 
authenticated through the patient's 
personal knowledge as well as the 
*distinctive characteristics" of the re- 
cords themselves; nothing in 
$ 908.03(6m) limits the presumption 


to records authenticated by subsec. (b: 
“we see no reason why the presamp- 
tions of subsec. (bm) would not apply 
in this case, where the bills are *pa- 
tient health care records" . . . and 
were properly received into evidence, 
even if the party introducing the bills 
did not satisfy the requirements of 
subsec. (DI A. 


In short, helpful and straightforward as they are, the authenti- 
cation provisions of subsec. (b) of § 908.03(6m) are not the 
exclusive pathway for authentication. A patient with personal 
knowledge of his or her own bills and treatment may authenticate 
them as provided by § 909.015(1). Moreover the “distinctive 
characteristics" of the records themselves (e.g.. the provider's 
name at the top of a bill, dates, descriptions of the service 
provided) may be relied upon for authentication under 


§ 909.0154." 


“| 170Gaethke v. Pozder, 2017 WI Ápp 
38, 19 25-28, 376 Wis. 2d 448, 899 
N.W.2d 381 (Ct. App. 2017) (patient 
himself properly authenticated his 
own health care records based on his 
personal knowledge of his course of 


$ 908.0: 


be 


Oz Li) gh 


treatment at various providers as well 
as bills he had received; also, the 
contents of the records themselves 
(e.g., providers names, dates) provided 
internal “distinctive characteristics” 
that sufficed for authentication). 
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. * — AUTHORS COMMENTS 
Sr RETIRA # 3 Oo. F, d 

£ n0 A —- Cien 
($3 SU: e T ) MWU 2: 


ements in ancient documents 
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that the trial court properly admitted 
drawings dating from 1991 under the 
ancient documents rule; there was no 
dispute that the drawings were suf- 
ficiently “ancient,” that they were “lo- 
cated in a logical lace,"—one would 
expect a county orice to keep records 
of county RK like this one—and 
the drawings had been stored in à Way 
that created “no suspicion ; issues 
about which pa submitted the draw- 
ings went to weight, not admissibility). 
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ES, de 
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the proponent properly authenticated 
health care provider records through 
the patient’s own personal knowledge 
and the “distinctive characteristics” of 
the records themselves, but could not 


n. 14, 

Add at the end of footnote 14: 
See State v. Mercado, 2021 WI 2, 1 58, 
395 Wis. 2d 296, 953 N.W.2d 337 (2021) 
(the first Sorenson factor weighed in 
favor of the State even though the 
child struggled with the difference be- 
tween the truth and a lie: “So, al- 
though she had trouble articulating 
the difference between the truth and a 
lie, n simpy no evidence that 

.G, deliberate ice 
statement.”). y bonu her 
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n, 16, 


motive to fabricate a case ag 
it). v ee DAN 
SI 4M 


Wis. 24 296, 953 N.W.2d 337 
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Wisconsin Evipgy " 
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ed, P Document ber 20124 
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dation described h 
atisfy the foun | 
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put éen ecd We dE The supreme court reviewed and ap. 
ments 10r e speciiic excep , plied the Sorenson: factors in State v | 


Mercado, 2021 WI 2, dd 58-63, ar 
Wis, 2d 296, 953 N.W.2d 337 (2021), | 
Those factors are considered in more 


detail in the notes that follow. 
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officer at a “neutral location"; aT 
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the offenses was “difficult to pinpoint; 
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d 2 lual exception) (citations omitted). 
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sistency of the chil 
statements), 


n, 19. ; 

Add at the end of the f? 
in footnote 19: 
Construing Sorenson Il, 
court more recently emj 
the factors are to be * 
counted, in assessing 2 
State v. Mercado, 2021 V 

Wis. 2d 296, 953 N.W.2 
One or even two missin 


Add new text afte 
The five factors ! 
comprehensive to 
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BVIDENCE—HEARSAY $ 805.1 


of the child's various not be fatal to admissibility: “As we 
explained in Sorenson, no single factor 
is dispositive. The court of appeals 
n. 19. Via agraph Should have considered all five factors 
Pes aale: gfe bd? and made its decision based on the 
50 obe LJ. 2: : $ 
ARE Sorenson II, the supreme comparative Mie ML, to all 
court more recently emphasized that the Sorenson factors. Even 1 some po 
the factors are to be weighed, not tions of some of the factors were miss- 
counted, in assessing admissibility. ing, there was other evidence that 
State v. Mercado, 2021 WI 2, 67, 395 overwhelmingly supports admitting 
Wis. 2d 296, 953 N.W.2d 337 (2021). the video-recording.” 
One or even two missing factors may 


sistency 
statements). 


Add new text after footnote 19: 

The five factors under Sorenson II are sufficiently broad and 
comprehensive to assure the trustworthiness of a child’s 
statements. The rule’s distinctiveness is important to avoid confu- 
sion, especially when considering hearsay statements that have 
their genesis in § 908.08, which governs the procedures for tak- 
ing electronically recorded statements by children and also 
provides its own hearsay exception. Sometimes (often?) state- 
ments prepared for purposes of § 908.08 will be admissible under 
other hearsay exceptions. Section 908.08(7) explicitly recognizes 
that multiple pathways to admissibility may exist. Which 
pathway (hearsay exception) is the call of the proponent. For 
example, the prosecutor may elect to offer a recorded statement 
under multiple hearsay. exceptions, including both the Sorenson 
II's iteration of § 908.03(24) and the recorded statement provi- 
sion, $ 908.08. So long as the foundation for each exception is 
satisfied, the hearsay is admissible under either or both 
exceptions. Prudent lawyers often proffer hearsay under more 
than one exception in order to enhance the odds of admissibility 
while building a solid record. To be emphasized is that each 
hearsay exception is distinct. The supreme court has reversed in 
cases where a lower court conflated several rules, effectively read- 
ing into one rule elements found only in the other "27 


"State v, Mercado, 2021 WI 2, | $908,03(24) and § 908.08), construing 
1 65, 395 Wis. 2d 296, 953 N.W.2d 337 .. State v, Snider, 2003 WI App 172, { 12, 
(2021) (reversing the lower court, 266 Wis, 2d 830, 668 N.W.2d 784 (Ct. 
which had conflated the elements of App. 2008), 
two different hearsay exceptions, 


` 908.05 HEARSAY WITHIN HEARSAY ` 
AUTHOR'S COMMENTS 
* 805.1 Multiple hearsay — — — 


Së video MEUM In State v, Hanson, 2019 WI 63, 
Add at the beginning of footnote 3; 14 18, 21, 27, 887 Wis, 2d 233, 928 
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§ 805.1 


140 S. 
N.W.2d 607 (2019), cert. denied: jy cit. 
Ct. 407, 205 L, Ed. 2d 282 ET 
ing treatise, the su 
fronted three layered. 
. murder case. Essential ne 
dant testified in a John Doe e (layer fe 
below) about his reaction to his wues 
statement (layer three below) to 4 
detective (layer two below) that a 
Hanson, had confessed the murder, to 
her. (His estranged wife, Kathy, die 
before the investigation was 
underway.) At trial, the prosecution 
presented the defendant’s John Doe 
testimony on this subject, which the 
court deftly described as follows: - 
Hanson’s John Doe testimony presents 
three layers of out-of-court statements: 
(1) Hanson’s statement made at the 


John Doe proceeding about what Detec- ` 


tive Laskowski told him; (2) Detective 
Laskowski's statement to Hanson | 
about what Kathy.told him; ‘and (GI: 
Kathy's statement. to Detective’ Las- | 


_ kowski that Hanson killed McLean. j 
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son's belief that the wife's statemen 
could not be used to incriminate hin 
(23) A jury could reasonably infer, 
link between his: statement about his 


` wife and his belief that she would no 
— testify against him in a murder case 
(J 26) In short, the statements made 
"by his late wife and the detective were 


"used for legitimate nonhearsay pur 
pose; thus, they were not testimonial | 
aa. under the Sixth, Amendment, f 
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qq 34, 38, 395 Wis. 2d 296, 95¢ 
337 Boab (defendant forfeitec 
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ing to make a timely objection 
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oversight: “Pirst, Mercado 
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court explained: “Rathe 
video-recording a circui 
tions necessary to mak 
§ 908. 08(3); this is a d 
case basis." 
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q 46-47, 395 Wis. 2d 296, $ 
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n. 8. 
Add to the beginning of f 
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d video-recording at any stage until he 
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BVIDENCE—HEARSAY 
object to the court's showing of O.G.'e 


preted”) the rule too narrowly an 
moved for postconviction relief. Ad- 


rigidly). e 

SJ State v. Mercado, 2021 WI 2, ditionally, although Mercado obj 

gg 34, 38, 395 Wis. od 296,953 N.W.2d to the admissibility of L.G.’s video- 

991 (2021) (defendant forfeited a num- recording during 2 pre-trial hearing, 

ber of his objections on appeal by fail- - he did not renew his Wis. Stat. $ 908. 

ing to make a timely obje on at trial | 08(3)(c) argument relating to L.G. on 

or raise the issue earlier in the appeal; appeal to the court of appeals, Finally, 
Mercado did not object to the court 


none of the three exceptions to the for- 
permitting N .G 's testimony prior to 


feiture doctrine (plain error, the inter- 
ests of justice, or ineffective assis-. showing her video-recording.”) (note 


tance) spared the defendant from this : 
oversight: ^First, Mercado did not omitted: ? 


Add new text at the end of the paragraph that beg 
tion (2) predicates . «|. "55 c 


Although S 908.08(2)(b) requires that the trial court “view the 


statement,” the supreme court declined to require that judges — 


must view the statement in its éntirety (thereby reversing a 


“pright-line” rule imposed by the court of appeals). The supreme 
court explained: “Rather, the decision on how much of a § 908.08 : 
video-recording a circuit court is to review is limited to those por- 
tions necessary to make the requisite findings under Wis. Stat. 
$ 908.08(3), this is a discretionary. decision made on a case-by- 


case basis." 


ins, “Subsec- 


| 650Gtate e Mercado, 2021 WI 2, an alteration or excision that restores 
qq 46-47, 395 Wis. 2d 296, 953 N.W.2d . sound quality so as to more precisely 
PB Wéi M eapture the content of the interview. 


337 (2021) i d 
baart, AA) cil wem N Such alteration or excision creates or 
n. 8. | enhances (as opposed to obscures) the 

accuracy of the recording and thus 1s 


Add to the beginning © footnote 8: 
alil State v. Marks, 2022 WL App 20, "consistent with the purpose and intent 
g 25-26, 402. Wis. od 285, 975 N.W.2d | of the statute.”) (emphasis original). 
238 (Ct. App. 2022), review denied, | m. 9. 
23 (Oi. 702022 WE 17574009 (Wis. Add to the beginning eh ras 
2022) (where the “original” video re- State v. Marks, 20 WI App 20, 
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the child testifies. This, said the supreme court, was an errone. 


ous reading of the cases. It observed that the statute and the 
confrontation right requires thát the child must testify: 
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h that begins, “Subse, 
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is not the exclusive 

Prosecutors will means of introduci 

treatment of d CORE for the residual ge statements: 
just because the hearsay , Ander $ 908 goe PUiOm's generous 
statement of a child SY Consists of an 75). The point is th?! 


al ab 


Statement, The subiect ; 


"YZn8 “Sorenson I) ss. 
Kä —— rmm ch be, ee Riedy ; 


the 
dS E 


Bouss » 
VL j e 4 i t Date b 41 


ho 
STER Os 
2 MLE 


AP m (*i d 
E í : ak E 


an : | 

does not follow that & 908 (Bed sexua] sore onically recorded | 
LE 'clusí SE for example, it | 

T ore Tall Ms ans of introducinf 1 


EviDENCE—HEARSAY 


Replace the last } 
following: 

When the recorc 
should be transcrib 
that the recording, 
video statement me 
ther party, but t 
discretion.’ 


13See State v. Ruiz- 
App 169, T 5-6, 314 W 
N.W.2d 449 (Ct. App. 2( 
M4State v. Marinez 
34, JJ 20, 29-31, 324 V 
N.W.2d 511 (Ct. App. 
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EVIDENCE—HEARSAY 


Replace the last paragraph “Case law provides . . 


following: 


$ 808.1 
. * with the 


When the recorded statement is played in court, the audio 
should be transcribed by the court reporter." It is not sufficient 
that the recording itself is admitted as an exhibit. Finally, the 
video statement may be replayed during closing argument by ei- 
ther party, but this matter rests within the trial court's 


discretion." 


SSee State v. Ruiz-Velez, 2008 WI 
App 169, 34 5-6, 314 Wis. 2d 724, 762 
N.W.2d 449 (Ct. App. 2008). 

MState v. Marinez, 2010 WI App 
34, gg 20, 29-31, 324 Wis. 2d 282, 781 
N.W.2d 511 (Ct. App. 2010) (playing 


parts of the child's recorded statement 
during closing argument is not prohib- 
ited by $ 908.08, although *the poten- 
tial power of playing video statements 
at closing argument requires caution 
in their use”). 


CHAPTER 908 


$ 909.01 GENER 


$ 901.2 Electron 


n. 3. 


Replace the first tu 
footnote 3 with the foll 


$ 909.015 GENE 


P $ 9015.101 Tesi 
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Add new text at 


So too, a patient 1 
ing records by vir 
recalling bills sent 
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could himself authe 
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2017 WI App 51, 1 
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review dismissed, 


Ve 


CHAPTER 909 EVIDENCE—AUTHENTICATION AND 
IDENTIFICATION 


$ 909.01 GENERAL PROVISION 
AUTHOR’S COMMENTS 


$ 901.2 Electronic and social media evidence 


n. 3. Both Fed. R. Evid. 902(13) and 902(14) 
Replace the first two sentences in Were adopted and became effective in 
footnote 3 with the following: December 2017. 


$ 909.015 GENERAL PROVISION; ILLUSTRATIONS 
AUTHOR'S COMMENTS 


$ 9015.101 Testimony of witness with knowledge, in 
general 


Add new text at the end of paragraph containing footnote 5: 


So too, a patient may be able to authenticate treatment and bill- 
ing records by virtue of having gone through the treatment and 
recalling bills sent to the patient.” . 


e — M 


550 aethke v. Pozder, 2017 WIApp ment at various providers as well as 
38, dd 25-28, 276 Wis. 2d 448, 899 bills he had received; also, the contents 
N.W.2d 381 (Ct. App. 2017) (patient ofthe records themselves (e.g., provid- 
could himself authenticate his own ers’ names, dates) provided internal 
health care records based on his per- «distinctive characteristics" that suf- 
sonal knowledge of his course of treat- .ficed for authentication). 


& .9015.4 Distinctive characteristics and the like 


knowledge of his course of treatment 
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AUTHOR’S COMMENTS 
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$ 902.12 Certified domestic records 
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§ 909.01. The circuit court did so here 
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WI 68, 79 28-31, 1 34, 398 Wis. 2d 1, and then concluding the data was self- RU record and I 
961 N.W.2d 314 (2021), cert. denied, authenticating under Wis. Stat. § 909. drivin enough 
142 S. Ct. 811, 211 L. Ed. 2d 503 (2022) 02(12). The circuit court's obligation is fittingly e Pers pese 
(in a murder case, the circuit court not to scrutinize every line of data sion of evidence 
properly found that sufficient evidence Within a given record and. decide Add at the end of 
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CHAPTER 911 EVIDENCE—MISCELLANEOUS RULES 


$ 911.01 APPLICABILITY OF RULES OF EVIDENCE 
AUTHOR’S COMMENTS 
$ 1101.1 Application of the rules 


n. 8. 

Add at the beginning of footnote 8: 

State v, Loayza, Ri Wi 11, { 40, 

395 Wis, 2d 621, 964 N.W.2d 358 (2021) 
(State adequately proved the defen- 
dant's prior OWI conviction from Cali- 
fornia; the standard of proof is a pre- 
Eer of the evidence and the 

tate relied on the defendant’s DOT 
driving record and personal admission; 
fittingly enough, there was no discus- 
sion of evidence rules); 

Add at the end of footnote 8: 
Suppression hearings are not subject 
to rules of evidence, at least techni- 
cally, but judges often apply the rules 
loosely and due process imposes some 
constraints on the degree to which 
hearsay may be used by the 


rosecution. See State v. Zamzow, 2017 
WI 29, 1 82, 374 Wis. 2d 220, 892 


N.W.2d 637 (2017), petition for certio- 
rari filed, 138 S. Ct. 501, 199 L. Ed. 2d 
390 (2017) (Abrahamson J., dissent- 
ing) (the majority held that the con- 
frontation right is not applicable to 
suppression hearings; in arguing 
against that conclusion, the dissent 
also raises the point that while the 
State bears the burden of proof in sup- 
pression hearings, rules of evidence 
apparently are not fully applicable at 
& suppression hearing" pursuant to 
$ 901.04(1) and $ 911.01(4Xa), which 
in turn might open the floodgates of 
hearsay proof).. For hearsay at su 
pression hearings, see U.S. v. Matl 
415 U.S. 164, 94 S. Ct. 988, 39 L. Ed. 
2d 242 (1974) (“rules of evidence nor- 
mally applicable in criminal trials do 
not operate with full force at hearings 
before the judge to determine the 
admissibility of evidence”). 
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